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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR :: TEZPUR 

 

Sessions Case No. 187 of 2007 
(under section 302 I.P.C) 

(Arising out of G.R. Case No. 1506 of 2005 
i/c with Tezpur PS Case No. 684 of 2005) 

 

State of Assam 

-Vs- 

  Fr. Thomas Ekka   ...Accused 

 
 

Present 
Ms. A. Ajitsaria, AJS, 

Addl. Sessions Judge (FTC), Sonitpur, Tezpur  
 

Date of Evidence  : 14.03.2008, 28.07.2008, 20.07.2009, 21.12.2009, 
19.08.2011, 04.04.2012, 12.03.2014, 23.05.2014, 
05.07.2014, 19.09.2014, 03.12.2014, 10.02.2015, 
28.05.2015, 23.07.2015. 
 

Date of Hearing : 17.8.2015, 25.2.2016 
 

Date of Judgment : 10.03.2016 
 

   
For the State : Sri Khemraj Adhikary, Addl. Public Prosecutor 

 
For the Accused : Sri A. Ajiz, Advocate 

 
 

 

J U D G M E N T 

1. The prosecution case, in a nutshell is that on 03.09.2005, Fr. 

Akasius Toppo lodged an FIR at Tezpur police station stating inter-alia, that 
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on the morning of 03.09.2005, not finding Rev. Fr. Mathew Nellickel, 

Administrator at his usual place for breakfast and in office, they had to 

enter in his room by back door which, happened to be open. On so 

entering, they were shocked to find the body of Fr. Mathew Nellickel in a 

pool of blood in the store room, adjacent to his bed room. It was stated 

that deep gash on the back of head was seen on the body of Fr. Mathew 

Nellickel which was lying on his office. It was further stated that the doctor 

on examination declared Fr. Mathew Nellickel to be dead reason cited 

severe injuries. The said FIR was registered as Tezpur P.S. Case No. 

684/05.  

 

2. After due investigation, charge-sheet was submitted against the 

accused person, namely, Fr. Thomash Ekka under section 302 IPC.  

 

3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court 

of Sessions for trial by the Ld. S. D. J. M.  (S) Tezpur. 

 

4. After hearing both sides and on perusal of the police report 

furnished u/s 173 of the Cr. P.C, formal charge u/s 302 IPC was framed, 

read over and explained to the accused to which he pleaded not guilty and 

claimed to be tried. Hence, this trial.  

 

5. In support of the case, the prosecution examined 23 witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was 

examined u/s 313 of the Cr P.C. 

 

 

 



Page 3 of 60 

 

 

POINT FOR THE DETERMINATION 

 

Whether the accused intentionally or knowingly committed the murder of 

Fr. Mathew Nellickel? 

 

7. I have carefully examined the evidence on record and heard 

arguments of both sides. 

 

DECISION AND REASONS THEREOF 

8. PW 1, Dr. Ranjan Kr. Das stated that on 03.09.2005, he conducted 

post mortem on the body of Fr. Mathew Nellickel, 65 years, in connection 

with Tezpur PS Case No. 684/2005 and he found the following injuries: 

(i) one deep incised wound (sharp) extending from the left eyelid to the 

mid portion of the occipital area dividing the left ear into two parts. Incised 

wound was 8 cm x 6 cm x 8 cm. Brain matter was coming out.  

(ii) one deep incised wound on the frontal area on the right side extending 

from right eyelid to the mid portion of occipital bone. Size was 8 cm x 6 cm 

x 4 cm.  

(iii) middle finger of the right hand was cut with sharp cutting weapon on 

the proximal on metaphalengeal bone. Size 4 cm x 2 cm x 1 cm.  

(iv) sharp cut injury to the scalp over the occipital area; 8 in numbers, One 

above the other;  size of all injuries were 6 cm x 3 cm x 2 cm.  

(v) sharp cutting wound; 10 in number; placed one over the other on the 

right parietal area of the scalp; all were sharp cutting in nature and of size 

6 cm x 3 cm x 2 cm.   

 PW 1 stated that injuries were ante mortem in nature. Other parts of 

the body like spleen, liver, kidney etc were healthy.  PW 1 opined that the 

cause of death was due to haemorrhage and shock as a result of injuries 

sustained. PW 1 exhibited the post mortem report as Ext. 1.  
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9. In cross examination, PW 1 stated that the dead body of the 

deceased was brought before him at 1:30 PM on 03.09.2005 and he 

started autopsy from 1:35 PM, on the same day. PW 1 stated that in his 

report he had not mentioned the time of death. PW 1 stated that rigor 

mortis begins after 12 hours of death and disappears after 48 hours.  

 

 

10. PW 2, Father George A. Prakash, stated that occurrence was of 

2.9.2005. He was busy in his office at Nagaon. At about 10 AM, Father 

Thomas Ekka (the accused) came and requested him that he should go to 

Missa with him to meet Father Leo Tirki in connection with the proposed 

ashram.  PW 2 deposed that he told Father Thomas that raj mistri was 

working in his room and, as such, he could not leave the place and travel 

the distance with Father Ekka. PW 2 stated that he gave coffee to Father 

Thomas and he opened the guest room and asked Father Thomas to wait 

for lunch. PW 2 stated that after that, he went to his room and thereafter 

at about 12 o’clock he had lunch with Father Thomas. PW 2 stated that he 

requested Father Thomas to take rest in the guest room and told Father 

Thomas that he would wind up the mistri’s work and go to Missa. PW 2 

stated that at about 4 o’clock, he/PW 2 came out and looked for Father 

Thomas to have tea. However, he did not find Father Thomas and one of 

the boys informed that Father Thomas had left long back.  PW 2 stated 

that he was worried that Father Thomas had felt bad and thus he had left. 

At about 5 O’ clock, he/PW 2 went to Missa and met Father Leo and 

informed him the purpose of his visit. Father Leo informed him that Father 

Thomas had not come to meet him, that he did not have any objection to 

the proposal of Father Thomas Ekka is in opening an ashram and he 

further said that he believed Father Thomas had gone to Tezpur.  PW 2 

stated that he then rang at Bishop House and informed that he would have 

dinner there. PW 2 stated that at Tezpur, he saw Father Thomas Ekka, 

Father Mathew Nellickel and others having dinner. PW 2 stated that he too 
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had dinner. PW 2 stated that he told Father Thomas to wait a while and 

informed him that he would speak to Father Nellickel. Thereafter, he/PW 2 

went behind Father Nellickel in his office.  PW 2 stated that he wrote about 

meeting Vicor General and then sought advice about the proposed ashram 

of Father Thomas. PW 2 stated that Father Nellickel stated that Father 

Thomas was their own brother and he had no objection to the proposed 

ashram of Father Thomas, the decision would be of Bishop, only. PW 2 

stated that thereafter, he came out. PW 2 stated that Father Nellickel too 

came near the car of PW 2 and after wishing Father Nellickel “Good Night” 

he left. PW 2 further stated that when he did not find his driver in the car, 

he turned and when he had turned, then he had seen Father Nellickel go in 

the verandah and close the door. Thereafter, Father Nellickel went inside 

his room and closed the door. There were lights all around.  PW 2 stated 

that no person was around. In the meantime, the driver came and he 

returned to Nagaon. It was at about 9.02 PM that he reached Nagaon. PW 

2 stated that on the next day, Father Benni came and informed him that a 

phone call had been received from Tezpur that Father Mathew Nellickel had 

been murdered and a prayer was organised at 6 PM. PW 2 stated that 

Father Benni informed him that PW 2 was called for the prayer meeting 

and so saying Father Benni said that he too would go. Both of them, went 

to Tezpur and participated in the prayer. 

 

11. In cross examination PW 2, stated that after the prayer, police 

recorded his statement. PW 2 stated that he did not remember whether he 

had stated before the police to the effect that “next date at about 6 PM 

“Father Benni came and informed him that a phone call had been received 

from Tezpur that Father Mathew Nellickel had been murdered, a prayer 

meeting was organised at 6 PM and both of them came to Tezpur and 

participated in the prayer”. PW 2 stated that till 9.02 PM he had seen 

Father Nellickel on the date of his death and before a few minutes of 9 o’ 

clock, he had spoken to Father Nellickel. PW 2 stated that he could not say 



Page 6 of 60 

 

what happened to Father Nellickel after that. PW 2 stated that the accused, 

like them, too used to propagate religion and had been awarded for his 

work.  

 

 

12. PW-3, Father Paul Dahanga deposed that on 02-09-2005, he had 

gone to his native village for a religious programme. Fr. Mathew Nelickel 

gave him a cheque amounting to Rs. 10,000/-. PW 3 stated that on the 

same day, at about 10.30 PM in the night, he came back from his village. 

At that time there was no electricity in the Bishop House, so he could not 

meet Fr. Mathew at night. PW 3 stated that therefore he thought that he 

would meet him in the next morning. Next morning, Fr. Mathew was 

supposed to attend a programme at Saint Joseph Convent and he was 

supposed to return at 9.00 AM. PW 3 stated that when Father Mathew did 

not return from Saint Joseph Convent they, that is, Fr. Philip, Fr. Luis and 

PW 3 started enquiring about Fr. Mathew. PW 3 stated that they rang at 

Saint Joseph Convent but they learnt that Fr. Mathew had not gone there. 

PW 3 stated that then they began to worry about Fr. Mathew. PW 3 stated 

that Fr. Philip and Fr Luis started searching for Fr. Mathew. Both of them 

found the first room in the ground floor of the Bishop House to be bolted 

from inside. PW 3 stated that Fr. Philip and Fr Luis then looked from the 

back side and found the door of the bathroom to be open from behind. 

Finding the door open, both Fr. Philip and Fr Luis went inside the store 

room and found Fr. Mathew in a dead condition with his head down on the 

floor, in a pool of blood. PW 3 stated that Fr. Philip and Fr Luis then called 

him and he went there. PW 3 stated that he also found Fr. Mathew lying 

dead. PW 3 stated that they also noticed some visible injuries on his head. 

Fr. Mathew’s mobile phone was found in a pool of blood near his dead 

body. PW 3 stated that when he came out of the store room to inform the 

police they noticed the steel almirah to be open and few currency notes 

spread therein. PW 3 stated that then they informed the police. Police 



Page 7 of 60 

 

came to the place of occurrence, seized the mobile phone vide seizure list 

(Ext.2) wherein he put his signature. PW 3 stated that after seven days 

police also seized some wearing apparels that is, blue colour T. Shirt 

belonging to the accused Thomas Ekka vide Ext.3, the seizure list where 

too he signed as a witness. PW 3 stated that he did not know who was the 

culprit.  

 

13. In cross examination, PW 3 stated that on 03.09.2005, Fr. Philip 

and PW 3 had at about 9.30 AM, informed the police. Both of them had 

jointly put their signature on the FIR. Fr. Luis, the Secretary of the Bishop 

House, prepared the written FIR. PW 3 stated that he had not seen the 

said FIR in the record. From one of the CID members, he learnt that 

Thomas Ekka the accused, had brought the blue colour T. shirt from his 

house. PW 3 admitted that he had not stated before the I/O that the T 

Shirt/wearing apparel was brought by the accused from his house. PW 3 

stated that he could not say the exact date and time when the CID person 

had informed him about the accused having brought the blue T Shirt from 

his house. PW 3 stated that at the relevant time, Fr. Philip and Fr. Luis 

were present. PW 3 stated that he had not seen the seized articles in the 

Court. PW 3 denied that it was not reported by CID person that the 

accused had brought the blue T Shirt from his house. PW 3 stated that he 

could not say by whom and how the said T Shirt was brought and from 

where it was brought. PW 3 denied that he had not stated before the I/O 

that a mobile phone was found in a pool of blood near the dead body of 

the deceased and some currency notes were spread in a steel almirah. PW 

3 stated that he could not say why Fr. Mathew was killed or who killed him. 

 

14. PW-4, Fr. Michal Akasius Toppo deposed that on 02.09.2005, he 

was at Dhanuwanagar in Muktidata Seminery. He received a phone call 

from Bishop House informing him to immediately go there as something 

had happened. According, he went to Bishop-house and he was taken to 
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the room where Fr. Mathew Nellickel was murdered. PW 4 stated that he 

looked at Fr. Mathew Nellickel’s dead body and was shocked, his body was 

lying in a storeroom close to his office room.  PW 4 stated that he prepared 

an FIR (Ext. 4) and sent the same to Tezpur P.S, by putting his signature 

Ext. 4(1). PW 4 stated that the police came to the place of occurrence and 

started investigation. The police preformed inquest on the dead body and 

took whole day to call different persons for enquiry. PW 4 stated that police 

took blood from the dead body for examination. The blood was taken in 

presence of the then DSP, Sri Ranjan Bhuyan. The occurrence had taken 

place possibly on 02.09.2005, the dead body was discovered on 03.09.2005 

and burial took on 09.09.2005. PW 4 stated that the dead body was sent 

for Post Mortem examination either on 4th or 5th of September 2005. PW 4 

stated that he reached the Bishop- House/the place of occurrence after Fr. 

Philip and Fr. Luis had already discovered the dead body. PW 4 stated that 

when the Tezpur police did not get any clue, CID from Guwahati was 

called. The CID personnel found blood on the wall of the Room No.21, 

where the accused had stayed at night and taking clue from the same, 

police went to Kaupati under Dalgaon P.S and arrested the accused. PW 4 

stated that the Police also seized blood stained sporting and trouser from 

the house of the accused at Kaupati. Thereafter, the police took custody of 

the accused and investigated the case further. PW 4 stated that after 3/ 4 

days, of the occurrence, police took the accused to the place of occurrence 

where, he was also called to be a witness by the police. There, the accused 

demonstrated how he entered the room, had conversation with Mathew 

Nellickel and then when the accused got angry, he/the accused took a 

knife meant for decoration and gave blow on the head of the deceased by 

the blunt side of the weapon. PW 4 further stated that the accused further 

stated that when the deceased fainted, the accused dragged him in the 

store room adjacent to the office room and the accused   gave multiple 

blows by the said knife on the head of the deceased. PW 4 stated that the 

accused further stated that thereafter, he/the accused came out of the 
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room from the back door of the toilet and threw the knife in the river 

Brahmaputra. PW 4 stated that the accused also stated that he washed his 

hands and face near the water tank and climbed to the 1st floor to Room 

No.21. PW 4 stated that the demonstration and statement were made by 

the accused twice- once before the police and second time before the SP 

and the whole episode was captured in videography and photographed. PW 

4 stated that the police called two witnesses from Bishop House, that is, 

him/PW 4 and Fr. Phillip Barla. PW 4 stated that the accused, Thomas 

Ekka, was the person who committed the murder of the deceased. PW 4 

stated that the police during investigation used sniffer dog, who went to 

Room No.21 on the first floor. PW 4 further stated that when police went to 

the banks of river Brahmaputra, in search of the knife, they found a pair of 

brown coloured shoe and blood stained ash colour long pant and seized the 

same from the back side of the Bishop House vide Ext.2, the seizure list 

where put his signature [Ext.2 (2)]. PW 4 further stated that police also 

seized 4 numbers of hair from the office room vide seizure list (Ext.3) 

where too he put his signature [Ext.3 (2)]. 

 

15. In cross examination on 21.12.2009, PW 4 stated that since 1989, 

he was serving at Muktidata Seminery where he was allotted a quarter to 

reside. PW 4 stated that three Fathers and 59 students used to reside in 

the allotted quarters. PW 4 stated that they used to come to Bishop House 

whenever they were called. PW 4 stated that he could not remember the 

date when he had last visited the Bishop House, before the occurrence. PW 

4 stated that he could not say the exact number of Rooms in the Bishop 

House and neither could he say to whom the rooms were allotted. PW 4 

further stated that on that particular day, Fr. Luis, the Secretary of Bishop’s 

called him over phone. About one hour after his arrival, the Tezpur police, 

came to the place of occurrence. He did not know what happened in 

Bishop House, before his arrival at the place of occurrence. PW 4 stated 

that there was an attached Hostel near the Bishop House where more than 
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hundred students resided. PW 4 stated that there was Sacred Heart School 

on the eastern side of Bishop House. Students and sisters used to reside in 

the Sacred Heart Convent and School. In the Bishop House, 7-8 Fathers 

were always there and occasionally some Father from outside used to stay 

as a guest. PW 4 stated that he did not enquire whether any Father from 

outside had come prior to his arrival, at the place of occurrence. PW 4 

stated that no Guest Register was maintained, however, for the hosts a 

register was maintained. PW 4 stated that when Police came to the place of 

occurrence, he was all along inside the compound of the Bishop House and 

he had conversation with police. PW 4 stated that he assisted the Police 

during the investigation, that is, Demonstration, Videography and talking 

with the persons who were present there. PW 4 stated that Room No.21 

was in between Room No.20 and 22 and he had not enquired who were 

the occupants of Room No.20 and 22 on the relevant night. PW 4 stated 

that from 03.09.2005 till 09.09.2005, Police were frequenting the Bishop 

House and from 03.09.2005 to 09.09.2005, he used to come to the Bishop 

House in the day time and returned at night to his allotted house at 

Dhanuwanagar. PW 4 further stated that on those days he used to take 

meals in the Bishop House. Bishop House had its own letter head. PW 4 

stated that Diocese of Tezpur had jurisdiction over the churches from 

Darrang district to Dhemaji district of Assam. PW 4 stated that Ext.4 was 

drafted by him with the help of Fr. Luis in between 9-9:15 AM and was 

typed by Fr. Luis in the office of the Secretary and that he was also present 

when it was typed. PW 4 stated that Ext.4 did not contain the name of any 

suspect and there was no mention as to who had drafted the same. PW 4 

stated that he had gone to the Police Station to file Ext.4 and handed the 

same to the police at the police station.  PW 4 stated that except Ext. 4 he 

had not written any letter to any dignitary. PW 4 denied the suggestion 

that he had neither drafted the FIR with the help of Fr Luis nor had he 

handed the same to the police. PW 4 stated that the distance between the 

godown/storeroom and the office room was about 12 feet. PW 4 stated 
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that there were two choukidar/ one for the night and another for the day. 

PW 4 stated that there were four dogs inside the compound of the Bishop 

House which were kept free during the night time to keep watch. PW 4 

stated that he did not know how many guests had come on that particular 

night. PW 4 further stated that he could not say who were the persons who 

came for enquiry from outside nor could he say who was the person who 

collected blood from the body of the deceased. PW 4 admitted that he had 

not stated before the I/O about collection of blood and that before his 

arrival, Fr. Phillip and Fr. Luis had discovered the dead body. PW 4 stated 

that he had found the dead body in the store room but could not say 

where from, the dead body was brought to the store room. PW 4 stated 

that at the relevant time, the deceased was wearing a sporting and a pant, 

colour of which, he had not noticed. PW 4 stated that he could not say 

whether the wearing were removed when the dead body was sent for post 

mortem examination and whether the same was seized by the police. PW 4 

stated that till the arrival of CID personnel (2 days later) the local police 

made vigorous investigation from place to place including river 

Brahmaputra but did not find any clue. PW 4 stated that all the occupants 

of the Bishop House on that night, were not examined by police. PW 4 

stated that the accused was a priest of their Church and used to visit 

Churches as per requirement. He was a permanent resident of Kaupati 

under Dalgaon PS. PW 4 further stated that CID officers came at about 10 

AM on 5-6 September and at the relevant time he too was present in the 

Bishop House but he had not moved around with the CID officials. PW 4 

stated that local police also did not move with CID officers and he did not 

remember whether police had captured photographs of Room No. 21, of 

Brahmaputra side etc. PW 4 stated that he had found 10-12 cut injuries on 

the head of the deceased and the wearing on the dead body was full of 

blood stains and there was a pool of blood on the floor. PW 4 stated that 

police had also seen the blood stained spot. PW 4 stated that he could not 

say whether the local police had gone with the CID to Kaupati as he had 
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not accompanied them and again he could not say from where the sporting 

and trousers were recovered and brought by the police.  PW 4 stated that 

he could not say from where the accused was arrested or whether the 

house of the accused was searched by the police. PW 4 stated that before 

the accused was arrested he and other occupants of Bishop House had not 

suspected the accused. PW 4 stated that the investigation first started from 

the morning of 3.9.2005 and that of CID started on 5.9.2005 to 6.9.2005. 

PW 4 stated that when the accused was brought from Kaupati to Bishop 

House by Tezpur Police and when he was surrounded by the police (but 

without hand cuff), the police was following the accused from place, to 

place. PW 4 stated that the office room, Room No. 21 and other adjacent 

rooms, store room, backside, toilet, riverside were seen by the CID also, 

who were guided by the local police. PW 4 stated that he could not say 

who had interrogated the accused in the Bishop House. 

 

16. During further cross examination on 19.8.2011 of PW 4, PW 4 

stated that he had lodged the FIR in this case. PW 4 stated that he had not 

mentioned anybody’s name in the FIR.  PW 4 denied the suggestion that 

he had not been attorned as Bishop on the death of Fr. Mathew Nellickal. 

PW 4 stated that Father worked in his office as per his convenience, 

sometimes beyond 9 PM. His function was to coordinate the church 

activities within India at Tezpur, based in district Darrang, Sonitpur, North 

Lakhimpur, Dhemaji, left of Nagaon district and some portions of Arunachal 

Pradesh and that Fr. Mathew Nellickal used to visit the said places as per 

his programme. Before the incident, the deceased was the Father of 

Mangaldoi, Don-Bosco School. From there he was posted to the current 

post as Vicor General of Tezpur. PW 4 stated that he did know whether 

there was any inimical relationship with the parents of the student and 

local people. PW 4 stated that there was some land dispute while he was 

working as Father of the school.  PW 4 stated that the predecessor of Fr. 

Mathew in Don Bosco was Mushi Das Mundi. PW 4 stated that he did not 



Page 13 of 60 

 

know whether any dispute persisted with the local people in connection 

with misbehaviour. PW 4 stated that the deceased was working in the 

Church at Mangaldoi, a place where violent activities were going on. PW 4 

stated that he did not know if the deceased had to face some land dispute 

with the local people of Lalmati area; some disputes were going on relating 

to burial ground. PW 4 stated that he did not know whether any motor 

boat arrived near Bishop House on river Brahmaputra and after an hour the 

boat left the place on the date of occurrence. PW 4 stated that he had got 

full knowledge regarding Bishop House. On the ground floor there were 

many rooms but he could not say the number of rooms. PW 4 stated that 

on the first floor also there were many rooms. PW 4 stated that there were 

three stair-cases. The front side verandah of ground floor and 1st floor 

always remained open. On the back side, there was a verandah of 12 feet 

towards the front side. River Brahmaputra was at a distance of about 20-25 

feet from Bishop House, on South side. PW 4 stated that the permanent 

inmates of Bishop House at the time of occurrence were Bishop Rober 

Kerketa, the deceased, Fr. Luis, Fr. Joseph Tappno, Fr. Paul Dahanga, Fr. 

Fillips Barla, brother Ugo and some guests were there on the night of 

occurrence. On the night of the occurrence, Fr. Prakash from Nagaon had 

come to Bishop House and he had taken dinner and spoken to the Fr 

Mathew and after a short period he had left. PW 4 stated that he was told 

by the people that the accused came to the Bishop House on the date of 

occurrence at 4 PM and stayed at Guest Room No. 21, for the night. PW 4 

stated that the servant room was behind the building and in that room the 

cooks and other workers lived. One chowkidar and two teachers, namely 

Bijoy Champia and Robert Tanti were living there.  PW 4 stated that he did 

not know the name of the chowkidar. The hostel was attached to the 

Bishop House. In the hostel 150 students, teachers, brothers and sisters 

were staying. On the date of occurrence there was no official meeting 

except personal meeting.  PW 4 stated that the teachers and brothers had 

individual rooms and on the night of occurrence, they were all living in their 
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own rooms. PW 4 stated that he did not know all the rooms nor did he 

know the location of all the rooms. PW 4 stated that the deceased was 

staying in two rooms. When the deceased was working in his office, then 

he always kept the front door in an open position. He kept it open so that 

anyone could come and meet him.  

PW 4 stated that if any hue and cry occurred in the bed room of the 

deceased then it could not be easily heard by other inmates as it was 

isolated. PW 4 stated that there was a night chowkidar and one day 

chowkidar. There were four dogs inside the compound. PW 4 further stated 

that he did not know if the chowkidar found any suspicious matter as they 

had not reported to him. PW 4 stated that the deceased hailed from Kerela 

and he had worked for many years in this area. PW 4 stated that the 

deceased was holding a very prestigious post. 

PW 4 stated that he did not think that there were many opponents 

of the deceased as he hailed from Kerala. PW 4 stated that the accused 

had gone to Guwahati and belonged to a separate Diocese. PW 4 stated 

that the accused had no official relation with Tezpur but he visited their 

Diocese very often as his family was in Kopati which was at a distance of 

80-90 km from Tezpur. PW 4 stated that the accused wanted to come back 

to Tezpur and desired to open one Ashram here. PW 4 stated that Room 

No. 21 was on the 1st Floor. Inside Room No. 21, there was a bathroom 

and blood stain was found in the said bathroom. PW 4 stated that Fathers 

and brothers used to generally come to the room of Bishop and others did 

not so visit. PW 4 stated that if anyone came then, normally sound of foot 

was heard. PW 4 stated that he had not seen any blood stain in the door of 

Room No. 21 nor did he see the police take foot print but he had heard 

about it. PW 4 stated that in the office room, amongst many other 

decorative articles, there was an Arunachali knife. If the said knife was 

used for any murder then blood stains would be found on the floor. PW 4 

stated that the police seized one green coloured table-cloth which was 

found near the dead body in the store room. PW 4 stated that blood stains 
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were found on the garments of the accused. Those clothes were brought 

by the police from the house of the accused at Kopati to the Bishop House, 

at Tezpur. But he could not say whether those clothes were sent for 

chemical analysis or not. PW 4 stated that he did not know about the 

collection of blood samples of the accused. He did not know if the accused 

declined to give blood sample for the 2nd time. PW 4 stated that he did not 

know if any hair of the accused was collected by the police. But he had 

seen the police collect hair from the place of occurrence. PW 4 stated that 

he had no knowledge about the report of chemical analysis. PW 4 stated 

that he did not remember on which date police had taken the accused. PW 

4 stated that for many days the accused was in police custody and later he 

was bailed out. PW 4 stated that he was present when the accused was 

taken to the place of occurrence by the police. All along, police was with 

him but no hand cuffs was put on him. The scene was videographed and 

photographed by the police department. PW 4 denied that the accused 

never demonstrated. PW 4 denied the suggestion that the accused had not 

entered the room; that he did not have conversation with the deceased 

and that then when the accused became angry, the accused took a knife 

meant for decoration and gave blow on the head of the deceased by the 

blunt side of the weapon. PW 4 denied that the accused did not state in the 

demonstration that when the deceased fainted, the accused dragged him 

into the store-room adjacent to the office room and the accused gave 

multiple blows by the said knife on the head of the deceased. PW 4 denied 

that the accused did not state that the accused washed his hands and face 

near the water tank and climbed to the 1st floor in Room No. 21. PW 4 

stated that police had not recorded his statement and he had made the 

statements before the Court for the 1st time. PW 4 denied that he had 

deposed falsely against the accused and stated that he suspected the 

accused. 
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17. In Re-examination of PW 4 on 18.02.2012, PW 4 stated that he was 

at that time the Bishop, that is, the in-charge of Tezpur Diocese. PW 4 

stated that he knew the accused, he was a priest of diocese of Guwahati. 

Being a priest he used to come and stay with them. PW 4 stated that the 

deceased was also a priest, and was the Vicor General that is, next to 

Bishop and he too resided there. PW 4 stated that since 1992 the accused 

had become the priest of Guwahati diocese and when Guwahati Diocese 

came into existence, the accused was not happy in Guwahati and hence, 

he could have had a plan to return to Tezpur. After the creation of 

Guwahati Diocese, the deceased being Vicor General was in-charge of all 

the said matters. PW 4 stated that the accused was planning to open an 

Ashram at Tezpur and the deceased was the person who had to give 

permission for the same. So, the accused was waiting to meet the 

deceased. PW 4 stated that on the date of occurrence the deceased met 

Prakash first and the accused was the 2nd person who was waiting to meet 

the deceased. PW 4 stated that the accused could meet the deceased. But 

he could not say whether their meeting ended successfully or not. PW 4 

stated that Fr. Mathew Nellickel had not given the permission at that 

moment as the matters needed more discussion. PW 4 stated that without 

informing anybody, the accused left the place. PW 4 stated that on receipt 

of information, he came to Don-Bosco and found the deceased in a pool of 

blood with cut injuries. PW 4 stated that from other witnesses, he came to 

know that the accused was not normal, he was restless while he was 

waiting in the verandah. By inquiring, police came to know that the 

accused was a person who was at Don-Bosco on the date of occurrence. 

Then, police went to the native place of the accused. PW 4 stated that 

police made various discussions, discussion was made with PW 4 also but 

all his statements were not recorded. So, he could not say everything 

before the police.    
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18. In further cross examination on 18.2.12 (after re-examination), PW 

4 stated that he was the informant of the instant case. PW 4 stated that on 

receipt of telephonic message he had gone to the place of occurrence and 

then he had not seen the accused. PW 4 stated that he had not gone to 

the native place of the accused, along with the police. PW 4 stated that on 

the night of occurrence, he was not present at the place of occurrence, he 

was at Dhanuwa nagar, at his residence. After receipt of the FIR, police 

asked him about the occurrence. PW 4 admitted that the statements made 

by him in the Court was not stated before the I/O as the I/O had not asked 

him. PW 4 stated that the said statements were made by him in the Court 

for the first time. PW 4 stated that he had not witnessed the occurrence. 

PW 4 stated that on the basis of investigation and discussion with the 

police, he had presumed. PW 4 denied that he had deposed falsely, only to 

implicate the accused.  

 

19. PW 5, Louis Arimboos stated that from 2000 to 2009, he was 

serving as Berestry to the Bishop at Tezpur Bishop House. Fr. Mathew 

Nellickal was the Vicor General at Bishop House, Tezpur and his position 

was next to the Bishop. On 03.09.2005, in the morning at about 9.30 AM, 

he came to know about the occurrence. PW 5 stated that not finding Fr. 

Mathew in his office in the morning was unusual. PW 5 stated that the door 

of the verandah was locked from inside and so he thought that Fr. Mathew 

could be sick and was inside his room, therefore he called him aloud but no 

response was received from his end. Then they tried to enter his bed-room 

through the bath room, they found the door of the bathroom slightly open. 

At that time, he was accompanied by Fr. Barla who, at that time, was the 

Director of Tezpur Social Service. PW 5 stated that then they entered in the 

bed-room and then the office room but, Fr. Mathew Nellickal was not to be 

found. PW 5 stated that when he was about to come out, he saw the leg of 

the deceased in the store room. Then he called Fr. Barla, both of them 
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went to the store room and found the dead body of Fr. Mathew Nellickal in 

a pool of blood. PW 5 stated that he immediately came out to alert others. 

First person to come was Fr. Paul Dahanga and they informed him about 

the occurrence. Other persons including Dr. Amang Tang appeared at the 

place of occurrence and the doctor declared that Father had died. PW 5 

stated that Akasius Tappo came and on his request, PW 5 typed the FIR. 

PW 5 stated that Mr. Tappo lodged the F.I.R. PW 5 stated that prior to the 

occurrence, the accused had come to visit them but he could not say the 

reason for the visit. PW 5 stated that he had seen the accused during the 

day but he had not seen him at night nor was he present at dinner. PW 5 

stated that he had heard that the accused was in the Bishop House at 

night. PW 5 stated that the accused had visiting terms with the Bishop and 

he had heard that the accused was trying to open some institution. 

 

20. In cross examination, PW 5 stated that the accused used to 

occasionally visit the Bishop house for religious purpose and whenever the 

accused went to any place through Tezpur he stopped at Bishop House. 

PW 5 stated that on the date of occurrence, he was in the Bishop House. 

Separate rooms were allotted to fathers, staff and there was a guest room 

too. PW 5 stated that before being posted at Tezpur, Fr. Mathew Nellickal 

was serving at Mongaldoi and he was promoted as Vicor General. PW 5 

stated that there was land at Batabari in respect of which dispute was 

going on between Sadan Ali and the Bishop. PW 5 denied having stated 

before the I/O that on 2.9.2005 the said Sadan had come to Bishop House 

but he was not allowed to enter and hence they suspected Sadan. PW 5 

denied the suggestion that he had not stated before the I/O that prior to 

the occurrence he had seen the accused during the day at Bishop House. 

PW 5 stated that since he had not seen the occurrence he could not say 

who caused the death of Fr. Mathew. 
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21. PW 6, Fr. Phillip Barla deposed that the accused was known to him 

since 1995. At that time, he was Bargang and in the year 2002, he was 

transferred to Bishop House, Tezpur. PW 6 stated that he/PW6 was the 

Director of Social Service, Tezpur and his function was the improvement of 

their Bishop. PW 6 stated that he was staying at Bishop House, Tezpur and 

was allotted one room and one office room. Fr. Mathew was transferred 

from Mangaldai as Vicor General and was looking after administrative 

works. PW 6 stated that at that time, the accused belonged to Guwahati 

Diocese. Occasionally the accused used to come to Tezpur Don-Bosco and 

sometimes the accused used to stay and at times, he returned back. PW 6 

stated that he did not know the purpose of the visit of the accused. PW 6 

stated that the occurrence was of 02.09.2005 at Tezpur Don-Bosco. Fr. 

Mathew was residing on the ground floor. PW 6 stated that on 02.09.2005 

he had met the accused at the dinner place. After the dinner, they 

disbursed for their respective rooms. PW 6 stated that on 02.09.2005, the 

accused was occupying the guest room. PW 6 stated that he did not speak 

to the accused and after he returned to his room he could not say what 

happened. PW 6 stated that next morning, at prayer, the accused and the 

deceased were not present. After the prayer, they had not spoken to each 

other and had gone to their work place. PW 6 stated that at about 8.30 

AM, he saw the accused on the ground floor of the building but he did not 

have any conversation with the accused. PW 6 stated that he did not know 

when the accused left the Bishop House. PW 6 stated that when they 

discovered the dead body of Fr. Mathew in the office godown/store, they 

informed the Bishop. At that time he/PW 6 was accompanied by Luis 

Arimboos. PW 6 stated that in the morning as they did not get any 

response from Fr. Mathew on different calls, they searched for him in his 

bed room and office room. PW 6 stated that entering through the door of 

the bath room, Fr. Mathew was found in a pool of blood with head injury. 

PW 6 stated that Bishop Akasius Tappo came and lodged the F.I.R. Police 

visited the scene of occurrence. PW 6 stated that some blood stains and 
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finger prints was seized vide Ext. 5, again police collected and seized some 

blood (Material Ext. 1) from the deceased vide seizure list (Ext.6), some 

concrete pieces of floor with blood stains (M Ext.2,3,4 and 5) vide seizure 

(Ext.7), some hair from the guest room where the accused was staying at 

night vide seizure list (Ext. 3), one pair of shoes (M. Ext. 6) from behind 

the Bishop House on the bank of river Brahmaputra vide seizure lists (Ext 

2) and that he put his signature [Ext. 5 (1), 6 (1), 7(1), 3 (2), 2 (3)] on the 

said seizure list.        

 

22. In cross examination, PW 6 stated that all the articles were seized 

at the place of occurrence and his signature on the seizure lists too was 

obtained at the place of occurrence. PW 6 stated that he did not know who 

the owner of the seized articles were. PW 6 denied that he had not stated 

before the I/O that on 3.9.2005 at about 8:30 AM he had seen the accused 

in the ground floor of the building; that seeing the dead body he had 

informed Tappo. PW 6 stated that in the Bishop House there were many 

rooms including the guest room, staff room, hostel. The hostel was just 

beside the Bishop House where more than 200 students resided. PW 6 

stated that during working hour anyone could meet Fr. Mathew as he was 

Vicor General. PW 6 stated that he did not remember whether he had 

stated before the I/O that he met the accused at the dinner place on 

2.9.2005. PW 6 stated that he had stated before the I/O that some land 

dispute was going on with the local people of Batabari and one person who 

seemed to be a lunatic threatened the deceased and always tried to meet 

him, that he had personally met that person but did not know his name, 

that one day at about 10 AM the said person had come to Bishop house 

but was not allowed to enter by the Chowkidar and he had left by uttering 

some words. PW 6 stated that he had no personal knowledge as to who 

had caused the death of Fr. Mathews.  
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23. PW- 7, Silvarious Kujur deposed that in the year 2005, he was 

undertaking practical training as a Regent in Bishop House, Tezpur. At 

night on the date of occurrence they had dinner along with Father Mathew 

Nellickel and others. After that, they offered their prayers and went to their 

own rooms. PW 7 stated that after prayer he went to the TV room and he 

was watching TV, at that time, Thomas Ekka, the accused entered in the 

TV room at about 9.15 PM and asked him/PW 7 for a stick. PW 7 stated 

that he/PW 7 asked the accused why he needed a stick and the accused 

replied that it was needed to open ventilators. PW 7 stated that there was 

no stick, mosquito bars were there in the room. He saw the accused take 

the bars and go down. After some time, the accused came and kept the 

bars and again went down. PW 7 stated that at about 9.45 PM there was 

load-shedding, he came out of the TV room and went to take rest. PW 7 

stated that next day morning at about 7 AM they had prayers for about 45 

minutes. Thereafter, after taking breakfast, he went out of the Bishop 

House for marketing. PW 7 stated that on that day, payment to teachers 

were to be made. Father Paul Dahanga asked him to go to Poruwa, Don 

Bosco to bring a cheque and he went there and brought the cheque. Father 

Paul signed it, he went to the Federal Bank and exchanged the same and 

brought back cash and gave it to Father Paul. PW 7 stated that on his 

return from the Bank, he came to know that Father Mathew had died. PW 

7 stated that he could not say how Father Mathew died. Slowly, they got 

the details that most probably, Father Mathew was murdered. PW 7 stated 

that he heard that, the accused was the culprit but he was not sure. 

 

24. In cross examination, PW 7 stated that he did not know the cause 

of death of Father Mathew. PW 7 denied the suggestion that he had not 

stated before the IO in the manner he had deposed in the Court. PW 7 

stated that he stayed in the Bishop House for one year from 2005-2006. 

PW 7 further stated that there was an attached hostel near the Bishop 
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House were around 200 students resided. Where the deceased resided, 

there were separate houses for Brothers and Fathers.  PW 7 stated that 

there was also a Sacred Heart School adjacent to the Bishop House, they 

also had a hostel; in the Bishop House 7-8 Fathers always used to reside; 

there was a Guest room in the Bishop House for guests coming from 

outside; Room No. 20 was a Guest room and on both sides of the Guest 

Room there was Room No. 21 and Room No. 22. PW 7 stated that in the 

Bishop House there were two Chowkidars, one for the day and one for the 

night. Elias Kongadi was the night chowkidar; there were 2-4 watch dogs in 

the Bishop House to guard the house. PW 7 stated that he did not know 

who killed Father Mathew Nellickel. 

 

25. PW- 8, Abraham Guria deposed that on the date of the occurrence 

in the year 2005, at night they retired to their rooms after everyone had 

taken their dinner. On the next morning all were having tea, but Father 

Mathew did not come to have tea. PW 8 stated that he wondered why he 

had not come to have tea and thought that Father Mathew had left the 

house for some work. PW 8 stated that later at about 9-9.30 AM, he heard 

that Father Mathew had been murdered. PW 8 stated that he did not know 

how Father Mathew died. 

 

26. In cross examination, PW 8 stated that he did not know how Father 

Mathew died. PW 8 stated that many Fathers visit the Bishop House as it 

was the headquarters. 

 

27. PW- 9, Elias Kongadi deposed that he had come to Don Bosco on 

16 Feb 2005 and was employed as gate chowkidar. His duty was from 

evening 5 PM and till morning 5 o’ clock. On the date of occurrence, at 

about 8 PM, he saw a Maruti van come to Don Bosco. At that time he had 
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locked the door and had gone to have dinner. PW 9 stated that he did not 

know how father Mathew Nellickel died. In cross examination, PW 9 stated 

that he did not know how Father died and who had killed Father.  

 

28. PW-10, Sri Amitabh Rajkhowa, deposed that on 10.9.2005, he was 

posted as Extra Asstt. Commissioner, Tezpur. On that day, he was asked 

by the then Deputy Commissioner, Sonitpur to go to Diocese in connection 

with a murder case and he proceeded to Diocese, Bishop House. PW 10 

stated that in Diocese, Bishop House he met the accused and the accused 

confessed before him that he had committed the murder of Father Mathew 

Nellickal with a dao and that  the accused, had thrown the dao in the 

Brahmaputra. PW 10 stated that he engaged people to search for the dao 

but he could not find the dao. 

 

29. In cross examination PW 10 stated that he had gone to the Diocese 

in the capacity of an EAC. There were about 5-6 other persons. PW 10 

stated that police were present at Diocese, Bishop House; an Addl. SP was 

present. PW 10 stated that he did not remember whether other police 

personnel were there or not. The accused was sitting in the Bishop House 

and he recounted how he had committed the murder. PW 10 denied the 

suggestion that the accused confessed under the influence of the police 

and that the accused had not confessed before him.  

 

30. PW-11, Sri Kausarjamil Hilaly deposed that on 7.9.2005, he was 

posted as Election Officer and Executive Magistrate, Tezpur. On that day, 

he was asked by the then Deputy Commissioner, Sonitpur to go to Diocese, 

Bishop House, in connection with murder of Father Mathew Nellickal. PW 

11 stated that he proceeded to Diocese, Bishop House and watched the 

police trace some blood stains on the walls of Room No.21 and the pipeline 
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near the bathroom. PW 11 stated that the police had got hold of a labourer 

and in his presence pieces of concrete were extracted from the said walls. 

The said pieces of concrete contained blood stains. PW 11 stated that 

police seized pieces of concrete containing blood stained finger prints and 

blood stains in the wall of Room No. 21 of Bishop House, in his presence. 

PW 11 stated that the following were seized in his presence, that is: 

(i) One concrete containing some blood stains of finger prints taken 

from the wall of Room No.21 of Bishop House, Tezpur. 

(ii) Concrete containing some blood stain obtained from water pipe 

inside the Bathroom of Room No.21 of Tezpur Bishop House. 

The said seizure stated PW 11 was made vide Ext 5/ Seizure List where he 

put his signature as Ext 5 (2). 

PW 11 stated that concrete pieces containing blood stains were also 

taken from the verandah near Room No.21 of Bishop House. PW 11 stated 

that there were four such concrete pieces and in addition to the four 

concrete pieces there was one carpet piece with blood stain marks and one 

blood stained concrete piece was seized from the wall near the steps in the 

verandahh of Bishop House. PW 11 stated that vide Seizure List being Ext 

7, the following were seized, in his presence: 

(i) One piece of blood stained concrete wall found in railing in front of 

Room No. 21 of Bishop House Verandah. 

(ii) One piece of blood stained concrete railing near Room No.21 of Bishop 

House Verandah and nearby the spiral steps of the said Verandah 

(iii) One piece of blood stained carpet which is found inside Room No.21 of 

Bishop House 

(iv) some pieces of blood stained concrete which are found in the Bishop 

House Verandah near room No.21 
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(v) One piece of blood stained concrete which is found in the verandah of 

Bishop House. 

(vi) One piece of blood stained concrete found in the floor of the 

verandahh in front of room No.21 of Bishop House , Tezpur. 

PW 11 identified the concrete pieces and the piece of carpet which 

was seized vide Ext 5 and Ext 7, in the Court.   

 

31. In cross examination, PW 11 stated that the seizure was made in 

the presence of the police. PW 11 further stated that he could not say to 

whom the finger prints belonged as at that time the same was yet to be 

sent to FSL. 

 

32. PW- 12, Mathew Vazhappillil deposed that he knew Father Mathew 

Nellickal who died in September, 2005. At that time he was posted as 

Headmaster, Don Bosco School, Paruwa. PW 12 stated that on 3rd of 

September, 2005 he received information that Father Mathew Nellickal was 

murdered. PW 12 stated that on receipt of information, he came to the 

Bishop House, Tezpur and saw the dead body of Father Mathew Nellickal. 

PW 12 stated that police was there, investigating. Inquest was conducted 

on the dead body of Father Mathew Nellickal (Ext 8) where he put his 

signature [Ext 8 (1)].  

 

33. In cross examination PW 12 stated that he could not say who killed 

Father Mathew Nellickal. PW 12 stated that he did not remember the name 

of the person who informed him over telephone about Father Mathew 

Nellickel’s murder.  
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34. PW- 13, M.  Kasem Ali deposed that about 8 years back he was 

working near the Bishop House. On that day, police came at about 2-2.30 

PM, where he was working and took him to Bishop House, where he was 

asked to cut /take out pieces of concrete of the RCC House stained with 

blood. PW 13 stated that accordingly, he cut and scraped out pieces of 

concrete with blood stains thereon. PW 13 identified the said pieces of 

concrete in the Court, which he said were seized vide Ext 7 / Seizure List, 

where he said he had put his thumb impression.  

 

35. In cross examination, PW 13 stated that he had not put his thumb 

impression on the next date on the Seizure List. PW 13 stated that he knew 

that he signed on the Seizure List as witness. PW 13 further stated that he 

had not been shown the seized concrete, on the second date. 

 

36. PW- 14, Sri Homin Narzary deposed that Father Mathew Nellickal 

was killed on 3.9.2005. PW 14 stated that he was a driver engaged in the 

Bishop House. On the date of occurrence, Father had to go to Ketenbari as 

Father had asked him to report in the morning and had told him that they 

would go to Ketenbari to go on 3.9.2005.  PW 14 stated that he reported 

for duty at about 6.45 AM. Since Father had not arrived till then, he went 

to the kitchen and had tea with other staff. PW 14 stated that he enquired 

from the staff whether Father had taken breakfast and he was informed 

that Father had not taken breakfast. PW 14 stated that he was waiting for 

Father to come. At about 8 AM, he asked Father Philip Barla, Director of 

NGO ESS, as to why Father Mathew had not till then come out to go to 

Ketenbari, to which Father Philip replied that perhaps he was attending 

church. PW 14 stated that when it was 9 AM and Father Mathew did not 

arrive, Father Philip called “Sister” in the School to find out whether Father 

Mathew had gone there. On receiving a negative reply, there was 

commotion. PW 14 stated that Father Philip and Father Louis went to the 
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backside of Father Mathew’s room where there was a bathroom. PW 14 

stated that Father Philip and Father Louis found Father Mathew’s dead 

body. PW 14 stated that they all went and saw from far; they were not 

allowed to touch anything. PW 14 stated that Dr Amin came and he 

declared Father Mathew to be dead. PW 14 stated that police and media 

came to the place of occurrence. 

 

37. In cross examination PW 14 stated that he could not say who killed 

Father. PW 14 further stated that he had not seen the occurrence.  

 

38. PW- 15, Father Alphonse Kerketta deposed that the occurrence was 

in the night hours of 2.9.2005. He came to know on the 3rd September, 

2009, when he received a phone call from Bishop House, Tezpur that a 

murder had taken place in the Bishop House and he was asked to go to 

Bishop House at Tezpur from Dhekiajuli, where he was posted at the 

relevant time. PW 15 stated that accordingly, he came to Tezpur from 

Dhekiajuli and along with others, he entered the Bishop House. PW 15 

stated that he saw the dead body of Father Mathew Nellickal in one small 

room; the head was downwards and the leg was projecting outside. PW 15 

stated that Magistrate and police were already there at the place of 

occurrence. They were asked to take out the dead body from the small 

room and, as such, the dead body was taken out. PW 15 stated that police 

conducted inquest on the dead body and prepared Inquest Report (Ext 8), 

where he signed [Ext 8 (2)].  

 

39. In cross examination, PW 15 stated that Father Phillip from Bishop 

House informed him and asked him to come from Dhekiajuli to Tezpur. PW 

15 stated that he did not have any personal knowledge as to who killed 

Father Mathew Nellickal. PW 15 stated that the accused was known to him 
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since 1994 when he came to Tezpur and the accused too was a priest, like 

him/PW 15. 

 

40. PW- 16, Father Nathniel Dhawal stated that occurrence was of the 

year 2005; he was posted at Gohpur on the relevant date. PW 16 stated 

that he called Father Nellickal on the 2nd day of September, 2005 at night 

since he wanted to take permission to go out for his treatment and since 

Father Nellickal was the in-charge at the relevant time. PW 16 stated that 

Father Nellickal did not respond his call, which he had made on his mobile. 

Then he called Father Phillip and asked him whether Father Nellickal was in 

his office and Father Philip replied in the affirmative and asked him to use 

the land phone. PW 16 stated that he called on the land line. Father 

Nellickal took the phone and spoke to him. Father Nelichel declined leave to 

him by saying that Bishop would be coming. PW 16 stated that Father had 

spoken to him angrily. PW 16 stated that at about 9.15 PM he received a 

call from Father Nellickal but no voice was coming from the opposite side. 

He heard some noise like dragging of chairs and then his mobile went off. 

PW 16 stated that he tried to call but it was off. PW 16 stated that 

thereafter next day in the morning at about 10 AM they were informed by 

one of the Father’s in the Bishop House that Father Nellickal was murdered, 

after which he came to the Bishop House. 

41. The defence declined to cross examine PW 16 

42. PW- 17, Franscis Ekka deposed that occurrence was of the year 

2005. Father Mathew Nellickal was the Principal of Don Bosco High School, 

Tezpur when he was studying in the said school from 1977 till 1983. PW 17 

stated that on 3rd September, 2005, Father Thomas Ekka had come to his 

house at Saikia Chuburi in his own Maruti White van and that he/PW 17 

had prepared lunch for him. PW 17 stated that Father Thomas Ekka, the 

accused was sitting in his house but he was shivering and he was looking 

after his watch several times.  The accused asked him to prepare the meal 
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immediately since he had to leave urgently. PW 17 stated that the accused 

was restless. PW 17 stated that he prepared the meal speedily, whereafter 

the accused took lunch very fast, not like other days and left. PW 17 stated 

that before leaving, he/ PW 17 had asked Father Thomas Ekka whether he 

had some money/change, whereupon, the accused gave him Rs.200/- (one 

hundred rupees note and two fifty rupees note) and then the accused left 

immediately. PW 17 stated that he had seen the accused drive his vehicle 

very fast. PW 17 stated that the accused had told him that he would meet 

Father Alphanso in Dhekiajuli and then would go to his house at Kopati, 

Dalgaon. 

 

43. In cross examination, PW 17 stated that he knew the accused 

person since a long time and had a good relation with him. PW 17 stated 

that at times, the accused used to visit his house and take his meal there. 

PW 17 stated that he did not have any personal knowledge as to who killed 

Father Nellickal. 

 

44. PW-18, Inspector of Police Dayaram Saikia deposed that on 

3.9.2005 he was posted as Attached Officer in Tezpur PS. On the said day, 

Father Akasius Toppo lodged an FIR (Ext 2). The same was registered by 

Inspector Bipin Rajbonshi vide Tezpur PS Case No. 684 0f 2005 vide GDE 

No. 158 dated 3.9.2005 and was endorsed to him for registration. PW 18 

stated that he along with the OC, Tezpur PS went to the place of 

occurrence, that is, Bishop House Tezpur where they found the dead body 

of Father Mathew Nellickal. PW 18 stated that during investigation, he 

conducted inquest on the dead body of Father Mathew Nellickal and 

prepared (Ext 8)/ Inquest Report, sent the dead body for post mortem vide 

dead body challan(Ext 9), prepared sketch map (Ext 10).  

PW 18 stated that the following were seized during investigation : 
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A) one blood stained table cloth from the place of occurrence, blood 

stained finger print taken inside the wall of Room No.21 of Bishop 

House, some blood stains obtained from water pipe inside the 

bathroom of Room No.21 of Bishop House vide Seizure List/Ext 5. 

B) one sample of blood from the dead body of Father Mathew Nellickal 

vide Ext 6 Seizure List, which he preserved.  

C) (i)one piece of blood stained concrete wall which was found on 

railing in front of Room No.21 of Bishop House (ii) one piece of 

blood stained concrete railing near the room No.21 of Bishop House 

verandah (iii) one piece of blood stained carpet which was found 

inside the Room No.21 of Bishop House (iv)  some pieces of blood 

stained concrete which were found in the Bishop House verandah 

near the Room No.21 of Bishop House (v) one piece of blood 

stained concrete from the verandah of Bishop House (vi)  one piece 

of blood stained concrete found in floor of verandah in front of 

Room No.21 of Bishop House vide Ext 7 the seizure List.  

D) one mobile phone bearing No. 94350-87047 along with cover, being 

produced by Father Philip Barla, vide Ext 2 which was given in 

zimma vide zimma No. 41/06.  

E) one pair brown colour Bata leather shoes No.9 which was recovered 

from the back side of Tezpur Bishop House and one ash colour long 

pant which was found on the back side of the Tezpur Bishop House 

vide Ext 2 Seizure List.  

F) one blood stained light blue colour cloth found near the dead body 

vide Ext 3/ Seizure list.  

G) 4 pieces of hair recovered near the place of occurrence wall vide Ext 

3. 
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H) one Sony camera used by the department and one HI cassette 

recorded seized by SI Mohan Bora vide Ext 22 and given in zimma 

vide zimma No. 51 /06. 

I) One 5 ml disposal syringe including 3 ml blood from the body of 

accused Thomas Ekka and (ii) 5 numbers of hair was seized from 

the body of accused Thomas Ekka, vide Ext 12, made in the 

presence of JMFC, Tezpur.  

J) one sky blue sporting with blood like stains and one ash colour long 

pant with blood like stains, seized by OC Bipin Rajbonshi vide Ext 13  

PW 18 exhibited the following as material exhibits: 

Material Ext 1 - the collected blood seized by Ext 6 (1) 

Material Ext 2, 3, 4, 5 - the concrete pieces with blood stain  

Material Ext 6 - the pair of shoes seized vide Ext 2. 

Material Ext 7 - the syringe. 

Material Ext 8 - the hair. 

Material Ext 9 - the sporting. 

Material Ext 10 (i) and Ext 10 (ii) - two nos. of long pant. 

PW 18 stated that he recorded the statement of witnesses including 

that of the complainant, Philip Barla, Paul Dahanga, Ameng Thang, G.K. 

Prakash, Joseph Topno, Silvarius Kujjur, Dawood Barla, Robert Tanti, 

Brother Sajan,  Bijoy Champia, Illius Kongari, Momin Narzary, Abraham 

Guria, Prem Doimari, Nathanial Dhanuwar, Ugo Franscis Dahanga and that 

of the accused. PW 18 stated that he arrested the accused and the accused 

confessed his guilt. PW 18 stated that Father George K.K. Prakash and Ugo 

Fransis Dahanga were produced before the Ld Magistrate for recording 

their statement u/s 164 Cr. P.C and the same was subsequently collected 

by him from the Court being Ext 14 and Ext 15 respectively. PW 18 stated 
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that thereafter he was transferred to Goalpara District and later SI Mohan 

Bora, on being satisfied submitted charge-sheet (Ext 16). 

 

45. In cross examination, PW 18 stated that the OC Tezpur PS received 

the FIR on 3.9.2005 and on the same day it was endorsed to him. PW 18 

stated that he started from the police station at 12:15 PM and reached the 

place of occurrence, Bishop House at about 12.30 PM. PW 18 stated that 

he had shown the description of Bishop House, the place of occurrence in 

the sketch map. PW 18 further stated that in Bishop House there was no 

room numbers and Room No.21 was used as guest house. PW 18 stated 

that he had not shown Room No.21 in the sketch map. PW 18 stated that 

the concrete seized and other blood stains were sent by him to FSL but he 

had not seen the report of FSL in the Court. PW 18 further stated that he 

had not send the blood samples of the accused, blood stain articles for 

comparison to the FSL and no report of FSL was available in this regard. 

PW 18 stated that one long pant was seized by him from the accused. PW 

18 stated that he could not say to whom the shoe and the other long pant 

seized vide Ext 2 belonged since he had seized the same from the 

compound of Bishop House. PW 18 stated that he could not say whether 

the blood on the long pant was actually blood or not. PW 18 stated that 

long pant and sporting was seized from the accused on 7.9.05. PW 18 

stated that PW 3 Paul Dahanga did not state before him that “ A mobile 

phone was found full of blood near the dead body of the deceased and 

some currency notes were found in a spread condition in a steel almira.” 

PW 18 denied the suggestion that he did not record the statement of PW 

4/Akasius Toppo/complainant. PW 18 stated that PW 5/Luis Arimboos 

stated before him that “On 2.9.2005 said Sabdul came to their Bishop 

House but he was not allowed to enter into their Bishop House and 

therefore he suspects Sabdul to be involved in the occurrence”. PW 18 

stated that PW 6/Phillip Barla did not state before him that “on 3.9.2005 at 
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about 8.30 AM he saw the accused on the ground floor of the building.”  

PW 18 stated that PW 6 Phillip Barla did not state before him that “seeing 

the dead body he informed Toppo”. PW 18 denied the suggestion that 

charge-sheet was submitted without proper investigation. 

 

46. PW- 19, Paresh Ch Deka deposed that on 30.4.2006 he was posted 

at SP Office, Tezpur , Sonitpur as SI. At about 10-10.30 AM, OC Tezpur 

called him to the police station. From the police station, he along with other 

police officials went to Tezpur Bishop House. PW 19 stated that he was 

asked to do videography of a crime scene of death of a Father in the 

Bishop House. PW 19 stated that the videography of the dead body and 

crime scene were captured by him on video. PW 19 stated that the 

recorded cassette and the sony camera were seized. The camera was 

returned on zimma to him as the camera was an official camera of the 

Department. PW 19 stated that the recorded cassette was kept under 

seizure. PW 19 stated that the camera and the cassette were seized vide 

Ext 11/Seizure List which, was prepared by SI M Borah whose handwriting 

and signature [Ext 11 (1)] he identified. 

 

47. In cross examination, PW 19 stated that Tezpur OC and other police 

officers were with him when he conducted videogarphy. PW 19 stated that 

he had not seen the seized articles in the Court. 

 

48. PW- 20, Abdul Mannan deposed that on 30.4.2006 he was posted 

at Tezpur Sadar PS in the Police Control Room. On that day, SI M Borah 

asked him to be a witness to a seizure. Accordingly he signed on the 

seizure list being Ext 11 by which (i) one sony handy camera (video) which 

was used by the department and (ii) one Hi8 recorded cassette, were 

seized and he witnessed the same. PW 20 exhibited the Seizure List as Ext 
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11, which he said was prepared by SI M Borah whose handwriting and 

signature [Ext 11 (1)] he identified. PW 20 stated that Ext 11 showed that 

the articles were given in zimma vide Zimma No.51/06. 

 

49. In cross examination, PW 20 stated that he signed on Ext 11 at the 

Tezpur PS, where he was shown the articles. PW 20 stated that he had not 

seen the articles in the Court. PW 20 stated that he could not say about the 

contents of the cassette 

 

50. PW- 21, Ataur Rahman deposed that on 4.9.2005 he was posted at 

CID Headquarter , Finger Print Bureau as Finger Print expert. On that day 

Finger Print team consisting of staff including PW 21, were called to Tezpur 

to cover a crime scene. They reached Tezpur PS. From the Tezpur PS, he, 

along with his team were taken to Bishop House. There, he was shown the 

crime scene and the place of occurrence. PW 21 stated that he saw blood 

stains at the place of occurrence. PW 21 stated that SP Sonitpur, OC 

Tezpur Sadar were also with him at the place of occurrence. PW 21 stated 

that he detected a finger print with blood stain on one steel almirah at the 

place of occurrence. He marked the same and photograph of the finger 

print with blood stain was captured. PW 21 stated that thereafter, they 

rested at night at Tezpur and next day they returned to Guwahati on the 

5th. PW 21 stated that he had given a requisition to the OC Tezpur for 

collecting and sending a specimen fingerprint and palm print of the 

suspect. PW 21 stated that on 8.9.2005 the expert team was again called 

to Tezpur. They again came on 8.9.2005 and went to Bishop House. There 

was a Room No.21 in the Guest House of Bishop House. He went there 

with his team. PW 21 stated that in Room No.21 he saw there was blood 

stains on the cement in the balcony but since the stains were on cement no 

picture was captured. He saw blood stains on the carpet also. PW 21 stated 

that then, he went in the bathroom of Room No.21, there was a GI pipe in 



Page 35 of 60 

 

the bathroom where he found visible finger print with blood stain. 

Photograph of the same was captured. PW 21 stated that again Tezpur OC 

was given requisition for the specimen of fingerprint and palm print of the 

suspect. PW 21 stated that subsequently specimen of finger print of 

suspect Father Thomas Ekka was sent to Finger Print Bureau CID, 

Guwahati. PW 21 proved as Ext 17, the specimen of finger print of suspect 

Father Thomas Ekka which was sent to Finger Print Bureau CID, Guwahati. 

PW 21 stated that the Director, DYSP Ela Chakraborty (Retd) endorsed the 

fingerprint to him and Smt Nandini Deka for comparison with the finger 

print captured at the place of occurrence. PW 21 stated that the 

photographs captured at the place of occurrence was developed at the 

photo section of the finger print Bureau, CID. 9 print outs were taken and 

exhibited as A, B, C, D, E, F,G, H, I. The same were collected from Room 

No.21 of the Guest House of Bishop House on 8.9.2005. PW 21 stated that 

the specimen finger prints of the suspect was marked as “X” “Y” and “Z” in 

Ext 17. PW 21 stated that as per procedure, the photograph of the 

specimen signature of the suspect was captured and the same too was 

marked as “X” “Y” “Z”. PW 21 exhibited the said photographs and marked 

them as “X” 1, “Y” 1 and “Z” 1. PW 21 stated that the said photographs 

have to be captured from the specimen signature for comparison. PW 21 

exhibited the negatives of the photographs captured at the place of 

occurrence as Ext W. PW 21 stated that 8 points of one finger print is to 

match with each other and once the same matches then it is said that the 

two finger prints under comparison are identical. PW 21 stated that he 

along with Smt Nandini conducted the procedure of comparison and found 

that 8 points of specimen “X” of the suspect was matching with Ext A 

captured at the place of occurrence. PW 21 exhibited the photograph “A” 

as Ext A 1. PW 21 stated that on the basis of their comparison, the report 

was submitted. PW 21 exhibited the Report and Opinion submitted by him 

and Smt Nandini as Ext 18 and proved his signature on the report as Ext 18 

(1). PW 21 stated that the said report was forwarded by him and Smt 



Page 36 of 60 

 

Nandini to the Director, Finger Print Bureau who in turn forwarded the 

same with a forwarding letter (Ext 19) to OC Tezpur. PW 21 stated that the 

said report along with one photograph in original, each marked in the same 

manner was also sent along with their  report to the Tezpur OC by their 

Director. 

 

51. In cross examination PW 21 stated that he had undertaken training 

from December 1989 in the Central Finger Print Bureau, Calcutta for one 

year and thereafter he had undertaken training in Finger Print Bureau CID, 

Guwahati for 2 years. PW 21 further stated that thereafter he appeared in 

exam of Finger print expert and cleared the same. PW 21 stated that he 

worked as a Finger Print Expert from 1990 to August 2006, after which he 

was promoted. PW 21 stated that he had appeared to depose in Court in 

many cases. PW 21 stated that he had not been shown any document to 

show that the Director had authorised him to conduct the comparison and 

stated that the same was done in a note sheet of their department, which 

he was carrying. PW 21 stated that on being informed by OC Tezpur, he 

visited Tezpur twice. PW 21 further stated that he had never visited Bishop 

House earlier; he was led by the police to the Bishop House. PW 21 stated 

that he had not submitted any report of blood, the same was done by FSL. 

PW 21 further stated that he had taken visible finger print and has used 

the term finger print with blood stain, as, the same was visible. PW 21 

stated that in his first visit he had collected a finger print from steel almira 

which was in the room of the father, who died. PW 21 stated that there 

were specks etc of Father etc. but he did not get finger print on them and 

that there were invisible prints. PW 21 deposed that the photographs taken 

on 4.9.2005 were unfit for comparison. PW 21 stated that the unfit for 

comparison sample had been mentioned in his report. PW 21 stated that he 

could not say when the requisition was sent by the Tezpur PS. PW 21 

stated that on 8.9.2005 they again visited in police department’s vehicle, 
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and they were led to Room No.21 of Bishop House. They climbed up the 

stairs from the back side, from where the river was seen. They went 

directly to Room No.21 of Guest House. There was a wash room attached 

to Room No.21. PW 21 further stated that no sample was taken from the 

carpet, by him. He took sample from the wash room. He found visible 

finger print with blood on the pipe. PW 21 stated that he could not say 

when the specimen of finger print of suspect was sent to their department. 

PW 21 further stated that the prints taken at the place of occurrence was 

developed. The ones unfit for comparison were discarded and the others 

kept for comparison. PW 21 stated that he had carefully examined when 

matching the 8 points of the specimen of the accused/suspect with that of 

the finger prints captured at the place of occurrence. PW 21 further stated 

that photo was captured from the specimen and compared with the 

photographs taken at the place of occurrence. Report was despatched on 

16.9.2005. PW 21 denied the suggestion that he had not conducted the 

comparison in accordance with the procedure, that the finger prints did not 

match as stated by him, that the finger prints was not of the accused, in as 

much as, only one finger print was taken and the accused was the only 

suspect. 

 

52. PW-22, Nandini Deka deposed that from the year 1985 she was in 

the CID Branch. On 16.9.2005 she was posted as a Finger Print Expert at 

Finger Print Bureau, CID. The Director, DYSP Ila Chakraborty (Retd) 

endorsed a case for comparison to her along with PW 21. PW 22 stated 

that accordingly, she along with PW 21 compared the specimen signature 

in Ext 17 with that of the photographs captured at the place of occurrence 

and developed at the photo section of the Finger Print Bureau, CID by PW 

21. PW 22 stated that Photographs of 9 print outs were taken and 

exhibited as A, B, C, D, E, F,G, H, I. PW 22 stated that the specimen finger 

prints of the suspect received from Tezpur OC in their department was 
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marked as “X” “Y” and “Z” in Ext 17. PW 22 stated that as per procedure, 

the captured photograph of the specimen signature of the suspect was 

marked as “X” “Y” “Z”. PW 22 exhibited the said photographs as Ext “X” 1, 

“Y” 1 and “Z” 1. PW 22 stated that the said photographs are required to be 

captured from the specimen signature for comparison. PW 22 exhibited the 

negatives of the photographs and also exhibited by PW 21, as Ext W. PW 

22 stated that  8 points of one finger print is to match with each other and 

once the same matches then it is said that the two finger prints under 

comparison were identical. PW 22 stated that she along with PW 21 , A 

Rahman conducted the procedure of comparison and found that 8 points of 

specimen “X” of the suspect was matching with Ext A captured at the place 

of occurrence. PW 22 exhibited the photograph “A” as Ext A 1. PW 22 

stated that on the basis of their comparison, the report  (Ext 18) was 

submitted by her and Sri Atuar Rahman/PW 21 jointly and she identified 

her signature on it as Ext 18 (2). PW 22 stated that the said report was 

forwarded by her and Sri Rahman, to the Director, Finger Print Bureau who 

in turn forwarded the same with a forwarding letter (Ext 19) to OC Tezpur. 

 

53. In cross examination, PW 22 stated that both PW 21 and she/PW22 

were experts and both of them carried out the comparison and submitted a 

joint report. PW 22 stated that the samples were kept in their department 

and the same was in their custody from the date it was handed over to 

them. PW 22 stated that she had not visited Tezpur. PW 22 denied the 

suggestion that she had not conducted the comparison in accordance with 

the procedure, that the finger prints did not match as stated by her and 

that the report was only on the basis of suspicion. 

 

54. PW- 23, Sri Subhash Sah deposed that on 14.9.2005 he was posted 

as  Bench Asstt to JMFC 1st Class, Dr Manash Baruah. On the said day 

Father George Kiznu Karakat Prakash had been produced in the Court of 
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the said JMFC 1st Class and his statement (Ext 14) was recorded by Dr. 

Manash Baruah, JMFC, 1 st Class, Sonitpur, Tezpur. PW 23 stated that he 

knew the handwriting and signature of Dr. Manash Baruah [Ext 14 (1)], 

JMFC, 1 st Class, Sonitpur, Tezpur. PW 23 stated that on 14.9.2005 Brother 

Ugo Francis Dahanga too being produced in the Court of the said JMFC 1st 

Class, his statement (Ext 15) was recorded by and in the handwriting of Dr. 

Manash Baruah, JMFC, 1st Class, Sonitpur, Tezpur where Dr. Manash 

Baruah, JMFC, 1st Class, Sonitpur, Tezpur, put his signature [Ext 15 (1)[ 

which he identified. 

 

55. The defence declined to cross examine PW 23. 

 

56. Having enumerated the evidence in detail, this Court proceeds to 

analyse the entire materials on record. Ld Addl PP during the course of 

argument has submitted that the prosecution has been successful in 

proving the charge against the accused on the basis of circumstantial 

evidence; the circumstances being the presence of the accused at the 

Bishop House in Room No.21 on the night of 2.9.2005, the traces of blood 

on the walls of Room No.21 and that on the inside of the Bathroom of 

Room No.21, the subsequent admission of guilt by the accused in the 

presence of the Executive Magistrate, demonstration of the crime scene by 

the accused and the positive report of the finger print expert, all of which 

forms a complete chain and proves nothing but the guilt of the accused.  

 

57. Ld Counsel for the defence on the other hand submitted that there 

is nothing on record to bring home the complicity of the accused, in as 

much as, all the circumstance sought to be brought into play by the 

prosecution has been duly explained by the accused in his statement under 

section 313 CrPC. Ld Counsel submits that the accused has admitted that 
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he visited the Bishop House and stayed in Room No.21, again the accused 

has admitted that police went and picked him up from his village and it was 

under duress and after immense physical torture by the police that he had 

admitted and demonstrated on their dictate, that since the accused had 

used the bathroom of Room No.21 several times, the presence of his finger 

prints on the pipe in the bathroom is but obvious and of no consequence. 

Ld Counsel submits that though several articles were seized and blood 

samples were collected but the same were not sent for FSL examination, 

thereby indicating that the entire investigation was perfunctorily performed 

and defective in nature and, as such, the accused cannot be held to be 

guilty on the basis of such defective investigation. Ld Counsel for the 

defence has further submitted that it has come on record in cross 

examination of prosecution witnesses that there were hostels and residents 

of staff near the Bishop House and that the dogs too were there to keep 

watch. Ld Counsel submitted that occurrence could have been given effect 

by any of the residents of the hostel or staff quarters. Moreover, since the 

dogs did not make any noise on the night of occurrence, the entire 

occurrence is to be seen to be shrouded with mystery. 

 

58. Ld. Counsel for the defence has relied upon the judgments of the 

Hon’ble Supreme Court in (i) Magan Bihari Lal vs State of Punjab 

reported in 1977 Cr.L.J. 711, (ii) Alamgir vs State (NCT Delhi) 

reported in 2003 CRI.L.J. 456, (iii) S. Gopal Reddy vs State of 

Andhra Pradesh (reported in 1996 CRI. L. J. 3237 in support of his 

contention that the Courts ought to be very cautious while accepting expert 

opinion; it is unsafe to base conviction solely on expert opinion without any 

substantial corroboration. Expert opinion can be relied upon when 

supported by other items of evidence and when it corroborates 

circumstantial evidence. Expert opinion is a week type of evidence and 
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therefore it is not safe to rely upon it without seeking independent and 

reliable corroboration. 

 

59. Ld. Counsel for the defence also relied upon the Hon’ble Supreme 

Court, Arup Bhuyan vs State of Assam reported in 2011 CRI. L. J. 

1455 in support of his contention that confession is a very week type of 

evidence. Relying paragraph on 6 and 9 of the said judgments which reads 

as follows:  

”Para 6: Confession is a very weak kind of evidence. As is well known, the 

wide spread and rampant practice in the police in India is to use third 

degree methods for extracting confessions from the alleged accused. 

Hence, the courts have to be cautious in accepting confessions made to the 

police by the alleged accused......  

Para 9:...In the instant case, the prosecution case mainly relies on the 

alleged confessional statement of the appellant made before the 

Superintendent of Police, which is an extra Judicial confession and there is 

absence of corroborative material. Therefore, we are of the opinion that it 

will not be safe to convict the accused on the basis of alleged confessional 

statement.”  

Ld. Counsel submits that in the instant case too, the so called 

demonstration by the accused in the presence of police personnel and the 

alleged confession before PW 10 cannot be acted upon, more so, as the 

accused in his statement of defence has explained that the said 

demonstration was given by him under duress and after infliction of torture 

by the police authority. 
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60. Ld counsel for the defence also relied upon the Judgment of the 

Hon’ble Supreme Court in Wakkar and Anor. –vs- State of UP reported 

in 2011 Cr.L.J 1639 to bring home the point that Courts have to be 

watchful and avoid the danger of allowing suspicion to take the place of 

legal proof, as sometimes, unconsciously it may happen to be a short step 

between moral certainty and legal proof. 

 

61. Ld. Counsel for the defence referred to the judgment of Hon’ble 

Gauhati High Court in Kartik Chakraborty and Ors vs State of Assam 

reported in (2014) GLT 218 and submitted that alleged extra judicial 

confession by accused before PW 10 was not admissible.  

 

62. It is to be noted in the case of Kartik (Supra) the Hon’ble Division 

Bench of Hon’ble Gauhati High Court observed that in the judgment in 

State of Assam vs- Anupam Das reported in (2007) 3 GLT 697 there 

was some confusion in the observation made therein in paragraph 28 and 

29 as to whether u/s 26 of the Indian Evidence Act “Magistrate” means an 

Executive Magistrate or a Judicial Magistrate. The Hon’ble Division bench 

after elaborate discussion held that Judicial Magistrate has to be excluded 

from the expression “Magistrate” appearing in section 26 and directed the 

registry to place the matter before the Hon’ble Chief Justice to refer the 

said question to a larger Bench. 

 

63. This Court has duly considered the submissions advanced by the 

prosecution as well as the Ld Counsel for the defence.   
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64. The prosecution story is that Father Mathew Nellickel (since 

deceased) was brutally killed on the night of 2.9.2005 in his office room 

(identified by the letter “D” in the Sketch Map/Ext 10) situated in the 

ground floor of the Bishop House, Tezpur. The dead body ultimately having 

been located by PW 5 and PW 6 on 3.9.2015 in the store room/godown 

marked as letter “G” in the sketch map/Ext 10. The defence has not 

disputed the place and date of the occurrence. 

 

65. The medical officer / PW 1 detected several cut injuries over the 

eyelid, ear, occipital region, scalp, middle finger of right hand, indicating 

that the injuries were caused by sharp weapon. It is to be noted that the 

weapon of assault was not seized during investigation. 

 

66. It is seen that not finding Father Mathew Nellickel in the morning of 

3.9.2005, PW 5 and PW 6 looked for Father Mathew Nellickel and PW 5 

found Father Mathew Nellickel lying dead in the said store. PW 6 and PW 3 

thereafter, came and saw the dead body of Father Mathew Nellickel. 

Others, including PW 4 (Father Michal Akasius Toppo) were informed. PW 

4, being the Bishop, came to the Bishop House from Dhanuwanagar and 

lodged FIR.   

 

67. Seizures of one Mobile of Father Mathew Nellickel (Ext 1), two vials 

containing blood sample of Father Mathew Nellickel (Ext 6), one blood 

stained light blue colour cloth found near the dead body (Ext 3), were 

carried out on 3.9.2005, 10.12.2005 respectively. Again, seizure of piece of 

blood stained concrete wall – (i) from the railing in front of Room No.21, 

Piece of blood stained concrete wall (ii) near room No.21, blood stained 

carpet inside Room No.21, blood stained concrete near the verandah near 
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Room No.21, one blood stained concrete in verandah of Bishop House, one 

piece of blood stained concrete found on the verandah in front of Room 

No.21 (Ext 7) were carried out on 7.9.2005. Seizure of some blood stained 

finger prints taken inside the wall of Room No.21 on 8.9.2005.  

 

68. In the meantime, a CID team was requisitioned from Guwahati. PW 

21 has stated that he was one of the members of the CID team, who 

visited the place of occurrence on 4.9.2005 and captured photographs of 

one blood stained finger print from one steel almirah at the place of 

occurrence. PW 21 has further stated that the team left for Guwahati, with 

a request to the OC, Tezpur PS to send the specimen finger print 

impression of the suspect. 

 

69. The CID team was again called on 8.9.2005 and photographs were 

captured by PW 21 from the GI pipe of the bathroom of Room No.21, 

where visible fingerprint with blood stain was detected. 

 

70. From the evidence of PW 4 (recorded on 21.12.2009), it is revealed 

that since traces of blood was detected in Room No.21, in which the 

accused resided on the night of occurrence, the police went to Village 

Kopati and arrested the accused person.  

 

71. Records reveal that the accused was arrested and produced in the 

Court of the Ld Chief Judicial Magistrate, Tezpur on 9.9.2005. 
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72. PW 4 in his examination in chief (recorded on 21.12.2009), has 

stated that the accused was brought from Kopati to Bishop House and he 

then demonstrated the manner in which he had assaulted and killed Father 

Mathew Nellickel.   

 

73. Close scrutiny of the materials on record with regard to 

demonstration shows that in cross examination of PW 4, the defence has 

sought to confirm the presence of police officers at the time of the alleged 

demonstration. To be noted is the stand taken by the accused in his 

statement of defence, where the accused in no uncertain terms has spoken 

about infliction of physical torture by the police because of which he said 

that he was compelled to demonstrate in the manner as desired by the said 

police. The latter is conspicuously absent in the cross examination of either 

PW 4 or the IO.   

 

74. No suggestion has been put forward to PW 4 to the effect that the 

said demonstration was under duress. The accused having admitted that 

he did demonstrate; his story of demonstration due to acute physical 

torture is unbelievable in as much as , GR Records reveal that the accused 

was first produced before the Magistrate on 9.9.2005, sent to police 

custody for ten days. On 12.9.2005 an application was moved for giving 

adequate treatment for the blood pressure and age related ailments and 

while passing orders, the Ld Magistrate observed that the police had 

already been directed to have the accused medically examined. Then on 

19.9.2005 the accused was again produced from police custody and sent to 

judicial custody. In the order dated 19.9.2005 it is reflected that the 

accused was produced after due medical examination. There is nothing on 

record to suggest that the accused was seen to have suffered from physical 

injury or complained of any such torture before the Ld Magistrate.  
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75. The statement of the accused that he had demonstrated because of 

the excessive physical torture, clearly appears to be nothing but an 

afterthought, foundation for which was not even laid by the defence, at the 

very outset.  

 

76. PW 10, the Extra Asstt Commissioner, Tezpur too, in his 

examination in chief stated that the accused confessed in his presence. The 

admission by the accused before PW 10, is in the nature of extra judicial 

confession. No suggestion has been put forward to the said witness that 

PW 10 was not present at the relevant time. Hence, defence has not 

disputed the truthfulness of evidence of PW 10, that he was present in the 

Bishop House, simultaneously when the accused was brought there after 

the occurrence and during investigation. As held by the Hon’ble Supreme 

Court in State of A.P –vs- Gangula S Murthy reported in AIR 1997 SC 

1588, “It is true any confession made to a police officer is inadmissible 

under Section 25 of the act and that ban is further stretched through 

Section 26 to the confession made to any other person also if the confessor 

was then in police custody. Such "custody" need not necessarily be post 

arrest custody. The word "custody" used in Section 26 is to be understood 

in a pragmatic sense. If any accused is within the ken of surveillance of the 

police during which his movements are restricted then it can be regarded 

as custodial surveillance for the purpose of the Section. If he makes any 

confession during that period to any person be he not a police officer, such 

confession would also be hedged within the banned contours outlined in 

Section 26 of the Evidence Act.”  In the instant case, defence has elicited in 

the cross examination of PW 10 that one Addl SP was present at the place 

of occurrence. Mere presence of the said police personnel at the place of 

occurrence, cannot be construed to mean that the accused was “under the 

surveillance of the police”. Be that as it may, since defence has brought on 

record that such confession before PW 10 was not in total “absentia of the 
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police”, this Court refrains from pronouncing its verdict on the basis of the 

said circumstance.  

 
   
77. In the instant case, the demonstration was videographed but since 

the seized cassette was not produced before this Court nor displayed, this 

Court refrains from considering the said alleged visual evidence. The non 

production of the cassette is held to be not fatal to the prosecution story in 

view of the admission of the accused that he did demonstrate, the reason 

though being under torture by police, reasoning, which has already been 

held to be without any substance. Be it noted that the accused in his 

statement of defence has categorically stated that “the police withdrew” 

from the place and he was left in the room. 

 

78. The evidence of PW 17, may also be pointed. PW 17 has narrated 

the demeanour of the accused when the accused visited his house on 

3.9.2005 and stated that the accused on the said day asked PW 17 to 

prepare lunch and was in a hurry to leave. PW 17 has stated that unlike 

other days, the accused was restless and he left hurriedly saying that he 

had to visit Father Alphonse at Dhekaijuli and then go to Kopati/Kaupati. 

Father Alphonse deposed as PW 15 but said nothing about the visit of the 

accused on 3.9.2005. It is also to be noted that on the morning of 

3.9.2005, the accused neither did attend the prayer at Bishop House, nor 

had his morning tea, on the contrary, he left without informing anyone, 

which indicates the quiet exit of the accused from the Bishop House. 

 

79. Another circumstance emerging from the scrutiny of the evidence is 

the circumstance of the finger impression of the accused matching with the 
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finger impression found on the almirah at the place of occurrence,  that is 

the office room of Father Mathew Nellickel.  

80. PW 20 and PW 21 through their report (Ext 18) have stated that 

impression “A” captured from the almirah at the place of occurrence 

matched with the specimen “X” (right thumb impression of the accused 

marked as “X”). 

81. Again, PW 20 and PW 21 stated that the blood stained finger print 

found on the GI Pipe of the bathroom of Room No.21 captured and marked 

as “D” was also found identical with the specimen “Z” (left thumb 

impression of the accused).  

82. The accused has explained with regard to the second impression 

“D” captured from the pipeline of the bathroom of Room No.21 and which 

matched with the specimen “Z” of the accused, by stating that nothing 

could be concluded from the latter, in as much as, he having stayed in 

Room No.21 and having utilised the bathroom several times, nothing overt 

could be construed from the availability of his fingerprints in the bathroom. 

83. Be it noted that the specimen finger print of the accused was 

marked as “X” and “Z” and both the impression “A” and “D” taken from two 

different places of the Bishop House (that is one from the almirah in the 

office of the deceased/ the place of occurrence and the second from the 

bathroom of Room No.21 where the deceased resided on the night of 

occurrence), matched “X” and “Z”. The suggestion therefore, put forward 

by the defence to PW 20 that fingerprint was not that of the accused, is of 

no assistance to the defence. Ironically, the IO too is seen to have not 

been confronted with the said suggestion. 

84. This Court notes that the accused in his statement of defence 

completely denied having, prior to the date of demonstration, visited the 

office room of the deceased. The latter is belied by the report /Ext 18 of 
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the experts PW 20 and PW 21. Just because the said evidence is in the 

nature of expert evidence, it cannot be brushed aside in the name of it 

being only an opinion. In the judgment rendered by the Hon’ble Supreme 

Court in Himachal Pradesh Administration v. Om Prakash reported in 

MANU/SC/0118/1971, it was held that “identification of finger prints 

has now developed into a science and the results derived therefrom have 

reached a stage of exactitude. Finger print evidence is, accepted by the 

courts on the assumption that no two individuals have identical  Finger 

prints. Scientific research and analysis lead to the conclusion that the 

probability for the existence of two identical Finger prints pattern, in the 

world's population, is extremely small. The fundamental principles of Finger 

prints are : 

i. A Finger print is an individual characteristic, no two fingers have yet been 

found to possess identical ridge characteristics. 

 

ii. A fingerprint will remain unchanged during an individual's life time. 

iii. Finger prints have general ridge patterns that permit them to be 

systematically classified (Criminalities - An introduction to Forensic science. 

By Richard Saferstain page 281). 

Finger print evidence is a very valuable piece of evidence in any 

criminal investigation and its importance can never be underestimated.” 

 

85. In the instant case, no suggestion, was put to, the investigating 

officer that the finger print of the accused was found on the almirah at the 

place of occurrence (and for that matter, the blood stained finger print on 

the pipeline of the bathroom of Room No.21), by adopting any compelling 

or unauthorised methods. As the finger print (on the almirah) found from 

the scene and the submitted/specimen, finger print of the accused, are of 

identical characteristics, the prosecution can definitely rely on it and this 

evidence along with other pieces, of evidence in the case are sufficient to 

connect the accused with the crime. 
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86. It has come in the evidence that the accused desired to open an 

Ashram and it was in that context that he desired to meet others, including 

Father Mathew Nellickel (since deceased) who was, at the relevant time the 

Vicor General.  In the cross examination of PW 2 it has been elicited that it 

was the Bishop who would have to give the permission, whereas in the re-

examination on 18.2.2012 of PW 4 it has come on record that the deceased 

had not till then given the permission. It is not the case of defence that the 

opinion of the deceased did not at all matter in the said issue or the 

deceased was not the one to give permission or that the deceased had 

nothing to do with the opening of the Ashram by the accused. The motive 

for the accused, who admittedly was not satisfied being a part of Guwahati 

Diocese, is thus not too far to seek. Noteworthy, is the fact that though PW 

4 in his re-examination on 18.2.12 categorically stated that the accused 

was the second person to meet Father Mathew and that the deceased had 

not till then expressed his opinion in favour of the proposed Ashram as it 

needed further discussion and that the accused left Bishop House without 

informing anyone, the defence, apart from eliciting from PW 4 that the 

police had not elaborately recorded his statement and thus he had not 

narrated elaborately before the IO, there is no suggestion that the accused 

had not met the deceased, nor has the same been put across to the I/O. 

 

87. The effort of the defence in eliciting through PW 4 and PW 5 about 

a pending land dispute with local people and in showing that the office of 

Father Mathew Nellickel was open when he was inside working and 

accessible to others, is of no assistance to the defence, in as much as, the 

Chowkidar / PW 9 specifically stated that a maruti van came to Bishop 

House at 8 PM, at that time he had locked the door and had gone to have 

dinner, thereby indicating that an outsider did not have free access inside 
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the Bishop House. Again, during cross examination, PW 5 too stated that 

on earlier occasion when one Sabdul wanted to enter Bishop House, he 

was not allowed to enter. Thus, attempts to raise suspicion by the defence, 

with regard to the involvement of others, including the occupants of the 

students hostel, seems to be a futile attempt.  

 

88. Again, it has been elicited by the defence in cross examination of 

PW 4 and PW 7 that there were a number of watch dogs in Bishop House. 

Ld Counsel for the defence stated that inspite of such an occurrence no 

commotion was created by the said watch dogs. The latter, again, in the 

considered view of this Court does not assist the defence, in as much as, 

had an unknown outsider trespassed at night to commit the offence, there 

would have been some commotion. In the instant case, it is on record that 

the accused had on earlier occasions too visited the Bishop House, thereby 

indicating that the accused was not a stranger to the place. Non-reaction of 

the watch dogs can be attributed to the familiarity of the accused to the 

environment or vice a versa.  

 

89. In the case of the instant nature, where there is no eye witness, 

this Court is to see whether the circumstances sought to be relied upon by 

the prosecution, forms a complete chain. This Court has not lost sight of 

the proposition of law that it is not for the defence but for the prosecution 

to prove its case beyond reasonable doubt. In the instant case, the 

circumstances as discussed hereinbefore, leads only to one conclusion and 

that is, to the culpability of the accused. Hence, this Court is of the 

considered view that the said circumstances are found to be incompatible 

with the innocence of the accused or the guilt of any other person. 
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90. Before parting with the records, this Court places on record the 

lackadaisical attitude of the investigation agency in handling the 

investigation. Records show that though blood and hair were promptly 

collected and blood stained clothes too were seized from the place of 

occurrence, however, they were not sent for FSL examination. The video 

cassette of the alleged demonstration too has not produced before this 

Court. GR Records reveal that initially the blood sample of the accused got 

destroyed and subsequently though prayer was made to draw sample 

again, the accused sought time on the ground that he was suffering from 

blood pressure. Order dated 7.3.2006 in GR Case No. 1506/2005 shows 

that time was allowed till 28.3.2006, on which day the accused was asked 

to be present in the Court. Order dated 28.3.2006 in GR Case No. 

1506/2005, shows that the Ld Court recorded the presence of the accused 

and further recorded that the accused was not agreeable to give the blood 

for examination. By the time on 5.6.2006, chargesheet was already laid. No 

effort is seen to have been made by the investigating authorities, to take 

further appropriate steps, as permissible in law, in respect of the same. Be 

that as it may, as held by the Hon’ble Supreme Court in a catena of 

judgments including, Chandra Kanth Lakshmi v. State of 

Maharashtra reported in MANU/SC/0093/1973 “defect in the 

investigation  by itself cannot be a ground for acquittal. If primacy is given 

to such designed or negligent investigations or to the omissions or 

lapses by perfunctory investigation, the faith and confidence of the people 

in the criminal justice administration would be eroded. Where there has 

been negligence on the part of the investigating agency or omissions, etc. 

which resulted in defective investigation, there is a legal obligation on the 

part of the court to examine the prosecution evidence de hors such lapses, 

carefully, to find out whether the said evidence is reliable or not and to 

what extent it is reliable and as to whether such lapses affected the object 

of finding out the truth. Therefore, the investigation is not the solitary area 
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for judicial scrutiny in a criminal trial. The conclusion of the trial in the case 

cannot be allowed to depend solely on the probity of investigation.”  

 

91. In the instant case too, certainly investigation ought to have been 

conducted and concluded diligently. Nevertheless, notwithstanding the 

same, it is seen that the defects pointed out by the defence, has not 

diluted the prosecution theory to such an extent that conviction cannot be 

warranted, more so in view of the discussion earlier, on the basis of which 

this Court has concluded that the circumstances proved by the prosecution 

forms a complete chain and points nothing but to the guilt of the accused. 

 

92. In the ultimate analysis, it is manifestly clear that the prosecution 

has been able to prove the culpability of the accused, beyond reasonable 

doubt. 

 

93. The sharp assault on the vital part of the body, that is, scalp over 

occipital region of Father Mathew Nellickel, leaves no scope for 

misunderstanding. The intensity of the blows resulting in incised wound 

injury on the occipital bone, is indicative of the confirmatory characteristics 

and leaves no room for doubt regarding the intention of the accused. 

Prosecution has been able to prove that the accused had intention of 

causing bodily injury to Father Mathew Nellickel and the bodily injury which 

was intended to be inflicted on Father Mathew Nellickel was sufficient in 

the ordinary course of nature to cause death. In substance, thus, this Court 

has no hesitation to hold that the act of the accused comes within the 

ambit of the third clause of section 300 I.P.C, making the accused liable for 

punishment under section 302 I.P.C. 
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94. In the result, it is held that the prosecution has been able to prove 

its case beyond reasonable doubt and consequently, the accused, Father 

Thomas Ekka is convicted of the offence under section 302 I.P.C. 

 

HEARING ON SENTENCE 

 

95. Convict, Father Thomas Ekka is heard in person. He submits that he 

is innocent and he does not know how Father Mathew Nellickal died. 

 

96. Considering all the aspects, the accused/convict, Father Thomas 

Ekka is sentenced to undergo R.I. for life and to pay a fine of Rs.3,000/- 

(Rupees three thousand) only, in default, R.I. for 1 (one) month under 

section 302 IPC. 

 

97. Let the seized articles be destroyed in due course. 

  

98. In the facts and circumstances of the case, this Court refrains from 

referring the matter for enquiry u/s 357 A of CrPC to the District Legal 

Services Authority, Sonitpur, Tezpur.  

 

99. Let a free copy of this judgment be furnished to the convict 

immediately. 

 

100. Let a copy of this judgment be forwarded to the District Magistrate, 

Sonitpur, Tezpur u/s 365 of the CrPC. 

 

 The judgment is signed, sealed and pronounced in open court, on 

this the  10th day of March, 2015. 

 
      Additional Sessions Judge 
                       Sonitpur, Tezpur  
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A N N E X U R E 
 
Witnesses for Prosecution  
 
 

 P.W. 1   : Dr. Ranjan Kumar Das 

 P.W. 2   : Fr. George A Prakash 

 P.W. 3   : Fr. Paul Dahanga 

 P.W. 4   : Fr. Michal Akasius Toppo 

 P.W. 5   : Luis Arimboos 

 P.W. 6   : Phillip Barla 

 P.W. 7   : Silverious Kujur 

 P.W. 8   : Abraham Guria 

 P.W. 9   : Sri Elias Kongadi 

 P.W. 10  : Sri Amitabh Rajkhowa 

 P.W. 11  : Sri Kausarjamil Hilaly 

 P.W. 12  : Mathew Vazhappillil 

 P.W. 13  : M Kasem Ali 

 P.W. 14  : Sri Homin Narzary 

 P.W. 15  : Fr. Alphonse Kerketta 

 

                                                        ------  CONTINUED  
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------  CONTINUED from page 55 ........... 

 P.W. 16  : Fr. Nathniel Dhawal 

 P.W. 17  : Franscis Ekka 

 P.W. 18  : Dayaram Saikia 

 P.W. 19  : Paresh Ch. Deka 

 P.W. 20  : Abdul Mannan 

 P.W. 21  : Ataur Rahman 

 P.W. 22  : Nandini Deka 

 P.W. 23  : Sri Subhash Sah 

 

2. Witnesses for Defence: NIL 

 

3. Court Witnesses  :  NIL 

 

 

 

       ------  CONTINUED 
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------  CONTINUED   from Page 56.................. 

 

4. Prosecution Exhibits: 

 

  Ext. 1    : Post mortem report  

  Ext. 2   : Seizure list 

 Ext. 2(1)  : Signature of Father Paul Dahanga 

 Ext. 2(2)  : Signature of Dayaram Saikia 

 Ext. 2(3)  : Signature of Phillip Barla 

 Ext. 2 (4)  : Signature of Dayaram Saikia 

 Ext. 3   : Seizure List 

 Ext. 3(1)  : Signature of Fr. Paul Dahanga 

 Ext. 3(2)  : Signature of Dayaram Saikia 

 Ext. 3(3)  : Signature of Dayaram Saikia 

  Ext. 4    : FIR  

  Ext. 4(1)  : Signature of Fr. Michal Akasius Toppo 

  Ext. 4(2)  : Signature of Bipin Rajbangshi 

  Ext. 5   : Seizure List 

  Ext. 5(1)  : Signature of Phillip Barla 

  Ext. 5(2)  : Signature of Kausarjamil Hilaly 

  Ext. 5(3)  : Signature of Dayaram Saikia 

 

      ------  CONTINUED 
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------  CONTINUED   from page 57 

  Ext. 6   : Seizure List 

  Ext. 6(1)  : Signature of Phillip Barla 

  Ext. 6(2)  : Signature of Dayaram Saikia 

  Ext. 7   : Seizure List 

  Ext. 7 (1)  : Signature of Phillip Barla 

  Ext. 7 (2)  : Signature of Kausarjamil Hilaly 

  Ext. 7(3)  : Signature of Dayaram Saikia 

  Ext. 8   : Inquest Report 

  Ext. 8(1)  : Signature of Mathew Vazhappillil 

  Ext. 8(2)  : Signature of Fr. Alphonse Kerketta 

  Ext. 8(3)  : Signature of Dayaram Saikia 

  Ext. 9    : Dead body challan 

  Ext. 9(1)  : Signature of Dayaram Saikia 

  Ext. 10   : Sketch Map 

  Ext. 10 (1)  : Signature of Dayaram Saikia 

 

       ------  CONTINUED 
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------  CONTINUED   from page 58 

 

  Ext. 11   : Seizure List 

  Ext. 11(1)  : Signature of S I M Borah 

  Ext. 11(2)  : Signature of Abdul Mannan 

  Ext. 12   : Seizure List 

  Ext. 12(1)  : Signature of Dayaram Saikia 

  Ext. 13   : Seizure List 

  Ext. 13(1)  : Signature of Bipin Rajbonshi 

  Ext. 14   : Statement of Fr. George K K Prakash 

  Ext. 14 (1)  : Signature of Manash Baruah 

  Ext. 15   : Statement of Brother Ugo Fransis Dahange 

  Ext. 15 (1)  : Signature of Manash Baruah 

  Ext. 16   : Charge-Sheet 

  Ext. 16 (1)  : Signature of Mohon Bora 

  Ext. 17   : Specimen of finger prints of accused  

       Thomas Ekka  

  Ext. 18   : Report of Finger Print Expert 

  Ext. 18 (1)  : Signature of Ataur Rahman 

  Ext. 18(2)  : Signature of Nandini Deka 

  Ext. 19   : Forwarding Letter 

  Ext. 19 (1)  : Signature of I Chakaraborty 
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  ------  CONTINUED   from Page 59........... 

 

  Ext. A1, X1, Y1 & Z1 : Photograph of Specimen signature of  

       Accused Thomas Ekka 

 Ext. W   : Negatives of photographs  

 

 5. Defence Exhibits : NIL 

 

6. Material Exhibits: 

 

 Ext. 1   : Blood collected seized vide Ext. 6 |(1) 

 Ext. 2, 3, 4 and 5 : Concrete Pieces with blood stain 

 Ext. 6   : Pair of shoes  

 Ext. 7   : Syringe  

 Ext. 8   : Hair 

 Ext. 9   : Sporting/T shirt  

 Ext. 10 (i) & 10 (ii) : Two nos. of the long pant 

  

 

 
 
    Addl. Sessions Judge  
        Sonitpur, Tezpur 


